THE TENNESSEE REGULATORY AUTHORITY

AT NASHVILLETENNESSEE
IN RE: ,
January 10, 2003
MICHAEL ADKINS D/B/A KIRBY )

VACUUM OF KINGSPORT, MIDWAY
KIRBY, G & C SYSTEMS; AND KIRBY

) DOCKET NO. 02-00325

) .
CENTER | )

)

ORDER APPROVING SETTLEMENT AGREEMENT

This matter came before the Tennessee Regulatory Authonty (“Authority” or
“TRA”) at a regularly scheduled Authority Conference held on October 21, 2002 for
consideration of a proposed Settlement Agreement between the Consumer Services
Division of the TRA (the “CSD”) and Michael Adkins d/b/a Kirby Vacuum of Kingspbrt,
Midway Kirby, G & C Systems and Kirby Center (“Kirby” or the “Company”) related to
alleged violations of the Tennessee D_o-Not-Caﬂ Telephone Sales Soliéitation statutes.’
The proposed Settlérﬁent Agreement is attached hereto as Exhibit A.

Tenn. Code Ann. § 65-4-404 and Tenn. Comp. R. & Regs. 1220-4-11-.07(1)
prohibit persons énd ‘entities from knowingly making or causing to be made telephone

sales solicitation calls to any residential subscribers in this state who have given timely and

! See Tenn. Code Ann. § 65-4-401 et seq.




proper notice to the Authority of their objection to receiving telephone solicitations. Tenn.
Code Ann. § 65-4-405(d) requires persons or entities desiring to make telephone
solicitations to residential subscribers to register in the Do-Not-Call program. Tenn. Code
Ann. § 65-4-405(f) authorizes the Authority to initiate proceedings relative to violations of
the Do-Not-Call statutes and the TRA rules and regulations promulgated pursuant to the
Do-Not-Call statutes.> “Such proceedings may include without limitation proceedings to
issue a cease and desist order, to issue an order imposing a civil penalty up to a maximum
of two thousand dollars ($2,000) for each knowing violation and to seek additional relief in
any court of competent jurisdiction.”3 |

The CSD’s investigation in this docket commenced after it received a complaint on
January 25, 2002, alleging that the complainant, a person properly listed on the Do-Not-
Call register, received a telephone solicitation from Kirby on January 21, 2002. The CSD
provided Michael Adkins with notice of this complaint on January 31, 2002. Kirby was
not registered as a telephone solicitor at the time of the alleged telephone solicitation. On
February 14, 2002, the CSD received a second complaint alleging that a person acting on
behalf of Kirby made an unlawful telephone solicitation to a person properly listed on the
Do-Not-Call Register on February 1, 2002. The CSD provided Mr. Adkins with notice of
this complaint on March 11, 2002.

The proposed Settlement Agreement was negotiated as the result of the CSD’s
investigation into the complaini against Kirby. The maximum penalty faced by Kirby in
this docket was six thousand dollars ($6,000) arising from the two (2) complaints.and the

failure to register in the Do-Not-Call Program. In negotiating the terms and conditions of

2 See Tenn. Comp. R. & Regs. 1220-4-11-01 et seq.
3 Tenn. Code Ann. § 65-4-405(f).




this Settlement Agreement, the CSD took into consideration Tenn. Code Ann. § 65-4-
116(b), which provides:

In determining the amount of the penalty, the appropriateness of the penalty

to the size of the business of the person, firm or corporation charged, the

gravity of the violation and the good faith of the person, firm or corporation

charged in attempting to achieve compliance, after notification of a

violation, shall be considered. The amount of the penalty, when finally

determined, may be deducted from any sums owing by the state to the
person, firm or corporation charged or may be recovered in a civil action in

the courts of this state.

Kirby, which is located in Kingsport, Tennessee, employs two (2) workers. During
the investigation, Kirby contacted the CSD and expressed an interest in resolving this
matter. In addition, Kirby registered with the TRA as a telephone solicitor on February 1,
2002. After Kirby’s registration in the Do-Not-Call Program expired on June 30, 2002,
Mr. Adkins submitted an affidavit attesting that Kirby has ceased and will no longer
engage in telephone solicitation in the State of Tennessee. The TRA has received no
additional complaints from Tennessee consumers regarding Kirby arising after February 1,
2002. Kirby also agreed to pay to the Authority the amount of four thousand eight hundred
dollars ($4,800) in settlement of these violations. The first payment, of one thousand
dollars ($1,000), is to be paid no later than five (5) days from the date of the Authority’s
approval of the Settlement Agre:ement.4 There will be seven (7) payments of five hundred
dollars ($500), each of which shall be remitted to the TRA no later than the first business
day of each month for the next seven (7) consecutive months. The final payment of three
hundred dollars ($300) shall be paid on the first business day of the eighth (8) consecutive

month following the Authority’s approval of the Settlement Agreement.

A representative of Kirby participated telephonically during the Authority

* The Authority received Kirby’s payment of $1,000.00 on October 31, 2002.




Conference on October 21, 2002. Following a discussion with the parties and a review of
the Settlement Agreement, the Directors voted unanimously to accept and approve the
Settlement Agreement.

IT IS THEREFORE ORDERED THAT:

1. The Settlement Agreement, attached hereto as Exhibit A, is accepted and
approved and is incorporated into this Order as if fully rewritten herein.

2. The amount of four thousand eight hundred dollars ($4,800) shall be paid
by Kirby to the TRA in settlement of these violations. The first payment of one thousand
dollars ($1,000) shall be paid no later than five (5) days from the date of the Authority’s
approval of the Settlement Agreement. There will be seven (7) payments of five hundred
dollars ($500), each of which shall be remitted to the TRA no later than the first business
day of each month for the next seven (7) consecutive months. The final payment of three
hundred dollars ($300) shall be paid on the first business day of the eighth (8) consecutive
month.

3. Upon payment of the amount of four thousand eight hundred dollars
(4,800) and compliance with the terms of the Settlement Agreement attached hereto,
Kirby is excused from further proceedings in this matter, provided that, in the event of any
failure on the part of Kirby to comply with the terms and conditions of the Settlement

Agreement, the Authority reserves the right to re-open this docket.
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SETTLEMENT AGREEMENT .

This Settlement Agre&mem hag boen entm‘&d info beﬁwen the Cammer Sewﬂ:es
mwsmn (“CSI.‘J"") of the Tennessee Regulatory Authority (“TRA™) and Meh&el Adkins dfbfa g
Kirby Vacuum (}f Kingsport, Midway Ksrby G & C Syﬂtcms and Kirby antar (“Kirby
Vacuum” or the “Campany”) This Settlement Agreement pertams to two (2) mmpiamts
recewcd hy the CSD alleging that Kirby Vacuum violated the Tennessee Do-Net-Call
.Te!ep!mne Bales Soltcitation law and its concomitant regulat:ms, TENN. CODE ANK, § 854401, |
et seq., and TENN, Com K. & REGS. I‘L‘Qﬁuﬂ—ll o7. Th:s Settlement Ag*eemem; is subject tothe
v apprwal of the ]};rectars of the TRA.

TENN, mi:xg'm. § 6544&4, and TENN. COMP. R. & RuGs, 1220-4-11,07(1), prohibit .
persons from knpwiﬁgiy meking or causing to be made telephone sales so}icitatiaﬁ calls to o
residential subscnbers in this state who have given tmwly and proper notice to the TRA of their -
Q!J}&ctmﬁ m reaewmg te!ephane &ahmmhons ‘Tenn. Qﬁde Ann, § 65-4- 405{d) requires tha:t'- .
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persons or entities desmng to make telephune solici taxmns to res:dentxal subscribers shall pay an
anngal regxstratmn foe and obtain the Do-Not-Call Register prior t0 conducting such telephone -
solicitations, | '

The CSD’s investigation in this dockst commenced after it received & complaint on
Tauary, 35, 3002, alleging that the complainant, 2 person propeety fisted on the Do-Not.Cal
é‘-gl&ter r%e&vaé a ’se!ephﬁme solicitation from Kirby Rt}g G!emnng Seme& on Jammry 21 2002.
The CSD provided Mr. Adkins wzth nctice of this mfnﬁ!aiﬁﬁ o Iaﬁﬁ&r"y 31, 2002, THé CSI)'" :
mcewed a gec:cnd,camplmnt on February 14, 2002, a}_leg;ng that & person acting on behalf of
Kirby ma;:ié an unlawful telephone solicitation to a pérsﬁn pmpﬁﬂy listed on the Do-Not-Cali
fegzster on February 1, 2002, The CSD provided Mr. Adkmz with notice of this mmpimm on
March 11, 2002. . .

TENN. CODB ANN. § 65-4-405(f) authorizes the TRA to assess penalties for violations of
the Tenngssee Dio-Not-Call statiites, including the ishidnce of 4 éase and desist order and the
imposition of a civil penalty of up to a nmx:mum of two thous&nd dollars ($2,000) for each
knowing violation. The mmmum fine faced by Kirby Vacuim in this proceeding is six
thousand dollars ($6,000), arising from the two (2) telephone soficitations and the Company’s
failure to register in the Do-Not-Call Progrﬁ:ﬁ. ’

In negotiating this Settlement Agreement, CS}} relied u;mn the factors stated in TEHN
CODE M&-‘f § 654116(&}, including the Company’s siza, financial status, good faith, and the
gravity of the violation. Kirby Vacuum is located in Kingsport, Tennessee. It employs two (2)
;:ersoﬁs in the state of Tennessee. During the investigation of the cnmplamts, Kirby Vaguum
contacted the CsD and expressed an interest in resolving this mertter. In addiﬁan, Kitby Vaeuum
regmtere& with tbe TRA as a telephone solicitor on Febmm-y 1 ?..ﬁﬂz CSD has received no
additional eemgxl&mts fom Tennesses consumers arrmng after Febmary i; 2002,
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After erby Vacxmm $ regxstranon in the I)n-Nﬂt—Call program expired on June 30, 20&2,

Kirby mem suhmxtted an affidavit, attached hmm as Exhibtt A, statmg that it has ceased ﬂnd

will no longer engage in telephone solicitation of reszéenttal consummers in the State of |

faxmessee | |
~Inan eﬁ'grt to xesc:lv& thesﬁ complaints, represemd By the ﬁle numhers above, CSD and

Kirby Vacuum agrfee to settle this matter based upon thaifaﬂamng mwwledgemmm and terms,

subiject ti approval by the Direstors of the TRA: : - ) '

1. Kirby Vacoum adm&ts that the two (2) complaints against it are true and valid complaints and
that it acted in violation of TENK, CODE ANN, §65-4~4M and Tenn. CoMP. R. & ReGS. 1220-
41107, | '- -

2.. Since recewmg notica of the mmpimnts that are the sub;ect of this Agfeament Kirby

Vacuum has come into compliance with TH\YN Cone ANN: § 65-4-104 and Teny: Covp. R

. & REGS. 1.’2_26-4-11.0?{1). Kirby Viéiiti é&ﬁfﬁ&fed GSI? émi m:pfassed g ififerest in
resolving this matter. In addiion, Kirby Vacuum registered with the TRA 2s a telephone
solicitor on February i, 2002. After Kirby . Vactium’s r&gistmﬁm in the Do-Not-Call.
_ program expired on June 35 2002, Kirby Vacuum éubmitted m‘aﬁi&avit, attached hereto as
Exhibit A, stating that it has ceased and will no longer engage in taiephﬂne solicitation of
ressdemml consumers in the State of Tennessee. ) ,

3. Kirby Vaenum agrees fo pay a iofal of four t‘hausﬁn_c{ gight hundred daiiérs (ﬁ,ﬁﬁﬁ,ﬁﬂ) in
setlement of these complaints and agrees to remit the amaum of {xne't.‘mus&nd dollars
(81,000.00) to the TRA Office of the Chairman no later than five (5) days after the date the
Directors of the TRA approve this Seitlement Agreement.! The remaipiné eight (8)

‘mMmmmyhemdemﬂmﬁrmnfaMm&bmﬂmekegﬂmmﬁmﬂy sent to 460
Jaines Roberisop Parkway, Nashville TN 37243, reforencing TRA Dockot Num’berﬁz-onzzﬁ o
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installments, msisting of five hundred dollars ($500.00) each for the | n&x:t seven (7)
consecutive months and a final payment of th;ee lmndted doffars ($3anaa), é&wll be remitted
to the TRA 1o later than the first business day of cach month for the-next three (3)
consecntive months. Upon payment of the amount of ﬁ:suf thousand éigh?’ hm!dmé' dollars
{$4 §00.00) in cmrpi:ance with the terms and mudxt;ons of this Sett!ement Agreemem, Ktmy
Vacuum is excused from further proceedings in this mattar

4. Kirby Vacuum agrees to comply with all provisions bfthe Tennesses }}ﬂ-ﬂsta‘:aﬂ Telephone
Sales Sofieitation taw and reguiations. ‘ ’

5. Kirby Vacuum agrees that a company representative will participate tqlephdﬁibaliy in the

| Authority Conference during which the Directors consider this Settlement Agreement,

6. In the event that Kirby Vacoum fails to comply with the terms and conditions of this
Settl&ment Agreement, the Authority reserves the ﬂgh: to re-egr"en tﬁs cﬁtzsket»,r Kirby Vacuum
shall pay &ny ared alf costs ineurred in enfsmrfg the Setti&mem Agrosmient.

7 i any clause, provision or section of this Settiement Agremnent shalf, far any reason, is heid
fo be iliegal, invalid or nnenfﬂreaahte, such illegality, invalidity or unenforceability shall not
affect any other clause provision or section of ﬂéis Setﬂzéwm‘ Agrmeﬁt and this Sett!emeﬂt o
Agreement shall be construed and enforced as if such ilegal, invalid or unenforcesble clause,

‘section or other provigien had not been contained herein.
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‘ . 8, This Settlement Agreement represents the entire agresment hetween the parties, and there are
" no representation, agreements, arrangements or understandings, oral or written, between the
pétties relating to the subject matter of this Settlement Agreement which are not fully

-expressed herein or attached hereto.

. ' kY
- o ) N

' Eddie Roberson - o Sig;ézma
- Chief, Consumer Services Division s e
- Tennessee Regulatory Authority /}’\ J(f Qc/;é/ﬂ J
lo / A IDZ- ' Print Name
Dad (1STRIBYIIAR
Print Title o
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Date
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&ﬂi;ins.m
STATE OF TENNESSEE

} . .
o ) AFFIDAVIT
COUNTY OF SULLIVAN ) C

The-undersigned, Mike Adkins, being first duly swo:m according tolaw, deposes and smes '.
" follows: ' o |
L, Tamthe pﬁn&pal of Kirby Vacuum of f{ingipoﬂ also dbing business as Adking |
I?ist;’:ii)uﬁng, an iﬁdependmt distributor ﬁforby cleaning systems Iacatadat 1001
Royal Pines Plaza, Kingsport, Tennessee 37663 . |
2. Following my meeting with 5d Mimme, aad othérs, in Nashville, March 21,2002,
it was my understanding that my distributorship had to comply with the Tennessee
No-Call Registry since I was using telemarketers to set a'pp‘dntmems; -
3 My dism"buébrship ceased the use of telemarketers in my business tsz;era_tinns for
purposes of contacting potential mnsﬁmm by telephone following the March 21, .
2002 meeting |
FURTHER AFFIANT SAYETH NAUGHT,

2002,




